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1. Prior to foreclosure, you must be sent notices that notify you of the possible foreclosure and some of 
your options to try to resolve the matter.  

 It is highly recommended you consult a housing counselor or an attorney.  

2. If the matter isn’t fixed, the owner of the loan will then file a lawsuit in Supreme Court. The papers 
(generally a Summons and a Complaint) will be served on you or mailed to your last known address. 

3. You then have a period of 20-30 days (depending on how you were served) to file your response to 
their complaint, which is called an answer.  

An answer is where you raise legal arguments why the home should not be foreclosed. Many 
people do not have legal defenses because they are behind on the mortgage and the bank 
would have the right to foreclose. Legal defenses are more like “I never took out this loan” or “I 
was never given notice” or “This was an illegal loan,” as some examples.  

Some people file a Notice of Appearance instead of an answer, if they are not fighting the 
foreclosure but want to keep getting notices and documents.  

If you do not respond at all, the case will proceed on default and you will not receive any more 
notices of court dates, papers or actions until the case is over. 

4. Under New York law, residential mortgage foreclosures are required to have a Mandatory Settlement 
Conference where the court sits down with the parties (or their lawyers) and tries to determine if there 
is a fix.  

 Supreme Court will mail notices to every homeowner after the lawsuit is filed. 

 The letter will specify what information each party is to bring.  

Most conferences will continue for a few months as the parties submit and review paperwork. A 
homeowner will often submit a large packet of financial information to be reviewed for a 
mortgage modification or other help and the lender will then review and respond.  

 The foreclosure can’t go forward while the case is in settlement conferences.  

5. If the case is released from foreclosure conferences, it returns to the regular calendar of the court. 
The owner of the mortgage will usually follow with a motion seeking to have any answer cancelled 
and/or to have a referee appointed. 

The lender will often argue that an answer does not contain any allegations that would require a 
trial and that they should be allowed to get a judgment as if the other side had not appeared. 
This is called “Summary Judgment.” 

A referee is a lawyer who is appointed to oversee the administrative part of the foreclosure, 
such as checking the computation of the total debt and running the foreclosure auction.  
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6. If there are valid defenses then the matter will be set for a trial. Foreclosure trials are non-jury trials 
held before a Justice of the Supreme Court in Mayville.  

7. If the court, on motion or at trial, finds there is a legal reason to foreclosure, the lender will then ask 
for a judgment of foreclosure and sale. 

8. The lender and the referee will then set an auction date.  

 The lender will usually set a minimum bid for the auction.  

 In many auctions, no one shows and the lender buys the property back.  

9. Once the new owner receives and files the referee’s deed, the new owner can give notice to anyone 
living in the property to vacate. If the person in the property does not move, an eviction action can be 
filed in City Court.  

10. From start to finish, the process usually takes a year or more. 

 


